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Transitional Justice and International Law:
What Role is Played by the UN in Post-conflict Peacebuilding?
Tetsuo SATO
Professor of International Law, Hitotsubashi University

The objective of my presentation is twofold: to analyze the mechanisms and
trends of transitional justice in the UN post-conflict peacebuilding processes, and to
clarify some of their possible impacts on the international legal order.

United Nations peacekeeping has evolved into a complex, global undertaking.
Today’s multi-dimensional peacekeeping operations are called upon to facilitate the
political process through the promotion of national dialogue and reconciliation, protect
civilians, assist in the disarmament, demobilization and reintegration of combatants,
support the organization of elections, protect and promote human rights, and assist in
restoring the rule of law. The UN Peacekeeping Capstone Doctrine prepared by the
Secretariat (DPKO) of the UN outlines its own definition of *“peacebuilding”:
Peacebuilding involves a range of measures aimed at reducing the risk of lapsing or
relapsing into conflict, by strengthening national capacities for conflict management,
and laying the foundations for sustainable peace. (United Nations Peacekeeping
Operations: Principles and Guidelines)

The notion of “transitional justice” is generally used as comprising the full
range of processes and mechanisms associated with a society’s attempts to come to
terms with a legacy of large-scale past abuses, in order to ensure accountability, serve
justice and achieve reconciliation. (Report of the Secretary-General: The rule of law and
transitional justice in conflict and post-conflict societies) These may include both
judicial and non-judicial mechanisms, with different levels of international involvement
(or none at all) and individual prosecutions, reparations, truth-seeking, institutional
reform, vetting and dismissals, or a combination thereof.

The growth of transitional justice as a field of inquiry and practice (and its
articulation as such) occurred in the 1980s and 1990s, primarily due to the growing
number of democratizing states as well as states in post-conflict contexts around the
world, and the resulting question of how, and whether, to address the human rights
violations committed by previous regimes or fighting warlords in the civil wars. Other
contributory factors would include the increasing prominence of human rights and
human rights organizations as well as the end of the Cold War. Transitional justice now
exhibits an increasingly complex set of linkages between the local, national and
international levels, with different mechanisms functioning simultaneously.

The phenomena of transitional justice, to which the UN has been related in
various ways, could have the potential to bring about some major impacts on both



individual norms and the structure of the international legal order.

Transitional Justice and the Norms of International Law
William Schabas
Professor of international law, Middlesex University, London

The term ‘transitional justice’ was coined by American scholars in the early
1990s. Then, it was used to describe a range of initiatives such as the nascent truth
commissions in Chile, El Salvador and South Africa, and the purging or lustration of
former officials in eastern European states. International criminal prosecution was not
then a realistic option. The ad hoc tribunals for the former Yugoslavia and Rwanda had
barely begun their work. Though they were watched with interest by theorists of
transitional justice, their role in that process was insignificant. As for universal
jurisdiction, it had been invoked in only a handful of cases over a period of several
decades. Thus, at its beginnings transitional justice was not viewed as a phenomenon of
international law or international relations, although that situation has since changed
dramatically.

The origins of contemporary interest in transitional justice (or ‘post-conflict
justice’, as it is sometimes called) can be traced to the international human rights
movement in the 1980s. The most visible manifestation appears in reports by experts
like Louis Joinet and Theo van Boven of the United Nations Sub-Commission on
Prevention of Discrimination and Protection of Minorities, where the subjects of
particular interest were labeled ‘impunity’ and ‘rights of victims’. There were also
important initiatives concerning the rights of victims at the United Nations quinquennial
conferences on crime prevention and criminal justice. During the same period, the
International Law Commission revived the work on the Code of Crimes Against the
Peace and Security of Mankind that had lain dormant since 1954. This evolution in
international lawmaking was associated with important factual developments, such as
the replacement of South American dictatorships by emerging democracies, the collapse
of the Eastern European socialist regimes and the decline and fall of apartheid in South
Africa. Human rights NGOs whose mandates were anchored in international norms
shifted their focus from one that was essentially devoted to the rights of the defendant in
the criminal justice process and of the protection of prisoners to one that viewed
criminal prosecution as a necessary means of enforcing human rights.

Nearly thirty years since this process began, transitional justice has taken an
important place within international institutions and in international law. The menu of
options can be divided into judicial and non-judicial approaches. This is important
because of compelling arguments that trial and punishment of perpetrators is a
fundamental right of victims, dictated by human rights norms that are set out in treaties
or derived from custom. Before the international human rights tribunals, this is known
as the “procedural obligation” associated with the protection of the right to life and the
prohibition of torture and cruel, inhuman or degrading treatment or punishment. It may



have certain corollaries, such as the claim that amnesty is prohibited as a matter of
international law, although this is probably an exaggeration.

Transitional justice trials almost invariably depend upon international law to a
greater or lesser degree. The most celebrated are those of the international criminal
tribunals. At the national level, only a relatively small number of trials using universal
jurisdiction. Such trials tend to take place precisely because no domestic transitional
justice is underway. More important are post-conflict trials by ordinary or special courts
established pursuant to domestic legislation, often within international participation at
the level of personnel and funding, and frequently dependent upon substantive
international law as a response to arguments about the principle of legality and statutory
limitation.

Truth and reconciliation commissions are at the centre of the non-judicial side
of transitional justice. They are frequently presented as an alternative to judicial
mechanisms although in some cases they have worked alongside criminal prosecution.
Typically, there is much international involvement in terms of personnel and funding.
The mandates of such commissions are often defined in terms of international norms
drawn from the law of human rights or international criminal law.

Most transitional justice activities are conducted in a cooperative spirit between
the post-conflict state and various international actors such as the United Nations and
certain regional organizations. Nevertheless there is the potential for a degree of tension,
where states feel that their sovereignty may be threatened by international initiatives.
Attempts to prosecute international crimes outside the territorial jurisdiction, by means
of international tribunals or universal jurisdiction, may provoke difficulty and
resentment, as the recent debates within the United Nations General Assembly at the
instigation of the African Union demonstrate. The question of immunities may also be
relevant when universal jurisdiction is employed, as the Pinochet and Yerodia cases
demonstrate. There are also challenges with respect to mutual legal assistance. Third
states may refuse to cooperate with the territorial state where extradition is requested
because of perceived inadequacies in the national justice framework.

Possibly the greatest challenge is posed by the establishment of the
International Criminal Court. The relationship between the Court and transitional justice
mechanisms at the national level was left unclear at the Rome Conference, probably
because consensus on the subject would have been difficult if not impossible. Since the
Court became operational, the Office of the Prosecutor has advanced certain theories
about its own attitude to national accountability mechanisms. As a consequence, the
Court may now intervene in national transitional justice processes, upsetting approaches
that have been carefully negotiated during exceptionally delicate peace processes and
post-conflict periods.

The presentation will provide a survey of the various mechanisms,
highlighting the international legal issues that arise from transitional justice. It will draw
upon the rich experience of recent years in such states as Rwanda, South Africa, Bosnia



and Herzegovina, East Timor, Irag, Argentina and Cambodia. The appropriate role for
intergovernmental organizations, especially bodies like the United Nations Human
Rights Council and the Security Council, as well as the International Criminal Court,
will be considered.
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