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The Interrelationship of Codification and Progressive Development in the Work of
the International Law Commission
Donald McRae
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The mandate of the International Law Commission is the promotion of the progressive development
of international law and its codification. The two branches of this mandate — progressive development
on the one hand and codification on the other — were treated separately in the statute of the Commission
and each had its own procedure. Progressive development was meant to result in an explanatory
report with recommendations. Codification was meant to result in draft articles that might lead to the
conclusion of an international convention.

In fact, throughout its history, the Commission has not observed the distinction set out in its statute.
The primary product of the Commission’s work has been draft articles (codification) yet it has been
recognized that the draft articles or guidelines that have emerged from the Commission work is the
result of a combination of progressive development and codification. It has been a unified rather than
a divided process.

Increasingly, however, questions are being raised during the Commission’s work about the
distinction between codification and progressive development and the extent to which it is appropriate
for the Commission to engage in exercises that are purely progressive development. In a perhaps
unusual step, the Commission prefaced the commentary to its draft articles on the Responsibility of
International Organizations by saying that by comparison with the corresponding provisions in the
articles on state responsibility certain provisions in the draft articles on the responsibility of
international organizations might be more in the nature of progressive development and thus would not
have the same authority.

The question whether the Commission should be explicit about what it regards as codification and
what is progressive development is being increasingly debated amongst members of the Commission
and the distinction between the two is often stated in terms of lex lata and lex ferenda. This continuing
dialogue may be due to the changing composition of the Commission including a significant number of
current and former government legal advisers, and it may also be due to the nature of topics that are
placed before the Commission at the present time. More and more, the Commission is taking on
topics where state practice is less clear and the identification of existing law more controversial.

The question is clearly related to the selection of topics by the Commission; for example, should the
Commission take on topics where there is little state practice? The codification-progressive
development distinction also has implications for the working methods of the Commission. A process
that is designed to develop and closely analyze draft articles may not be the appropriate process for an
exercise that is purely progressive development. Further, greater emphasis on distinct processes of
codification and progressive development may further have implications for the composition of the
Commission. Progressive development on its own may require the kind of interdisciplinary skills that
most members of the Commission do not have. Would an emphasis on progressive development,
disassociated from codification mean that the Commission would be more in the nature of an



interdisciplinary research institute? And, beyond this there is the fundamental question, if the
Commission has been so successful through not drawing sharp lines between codification and
progressive development, why should it start doing so now?

This paper will explore these issues, looking at the way in which codification and progressive
development have interacted throughout the Commission’s work and the changes that appear to be
occurring in the balance that exists between the two.  The question whether it is appropriate to make a
clear distinction between codification and progressive development will be considered and what this
means for the selection of topics, the working methods of the Commission and for its composition. The
question whether the Commission should return to the distinction set out in the statute of the
Commission will also be addressed and some tentative conclusions drawn about the roles of
progressive development and codification in the contemporary work of the International Law
Commission.
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