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ICJ Judgment on the Whaling in the Antarctic: Its Significance and Implications

The Role of IWC Resolutions in the Whaling Judgment
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Professor, Free University of Brussels

ICRW as an Evolving Instrument:
Potential Broader Implications of the Whaling Judgment
Akiho Shibata
Professor, Kobe University

The International Court of Justice, in paragraph 45 of its judgment on the Whaling in
the Antarctic, declared the “functions conferred on the Commission have made the
Convention an evolving instrument” . This “laconic statement” necessitates a more
thorough examination of its potential broader implications on the reasoning of the Court
in the case and beyond, in light of the Court’ s emphasis on “a significant role” given to
IWC that includes, in addition to the amendment to the Schedule to the International
Convention for the Regulation of Whaling (ICRW), its recommendatory functions as well
as those conferred upon its subsidiary organ, the Scientific Committee (paras. 45-47).

Indeed, the Court declared an entire treaty with its treaty bodies to be an evolving
instrument, within which the parties have the general “duty to co-operate” with such
treaty bodies (para.83). This particular characterisation of the treaty as an organic regime
sets a normative framework within which the Court interpreted Article VIII on the
scientific whaling. The Court’ s interpretation does not squarely come under the so-called
evolutionary interpretation of treaties. The Court was reluctant to engage in a teleological
interpretation (paras. 56-58), let alone refer to “living instrument” , as the IWC
members “hold divergent views about the appropriate policy towards whales and
whaling” (para. 69). The Court neither based its reasoning on the generic evolutionary
nature of the key concepts such as “scientific research” or “commercial whaling”
(paras. 127 and 230). Nor the Court referred to the development of international law
external to ICRW for a systemic interpretation.

Instead, the Court focused its reasoning on the internal development of the treaty
regime by the activities of its treaty bodies, a reasoning that was quite different from its
previous dealings with international organizations. From this development, the Court was
able to deduce normative understanding of the treaty (paras. 67, 68 and 88), including the

norm that Japan “may not use lethal methods on a larger scale than is reasonable”



(paras. 94 and 142). The Court’ s acknowledgement that resolutions of treaty bodies
adopted by consensus may in certain cases be considered as a subsequent agreement or
practice in the sense of VCLT Art.31(3)(a) and (b) (paras. 46 and 83), while significant for
its possible broader application, provided only a part of legal basis for its reasoning. More
far-reaching was the Court’ s implicit reliance on the “emphasis put by IWC
recommendations” (para. 56) that clearly favoured non-lethal methods in scientific
research but were adopted with dividing votes. Even in such an acutely antagonistic
atmosphere, the Court justified its reliance on them based on the “obligation to give due
regard to IWC resolutions and Guidelines” (para. 144). That obligation, in turn, was
derived from an intrinsic duty, so as it seemed, of treaty parties to co-operate with the
treaty regime. This line of reasoning, it is submitted, is the gist of the Court’ s
characterisation of the ICRW as an evolving instrument.

Based on such a reading of the judgment, this presentation tries to examine its potential
broader implications both on theory (particularly on the role of consent in treaty regimes)
and on legal policy (particularly towards environmental treaty regimes faced with divided

perceptions on their objectives: e.g., the Basel Convention).

Procedural Questions in the Whaling Judgment:
Admissibility, Intervention and Use of Experts
Shotaro Hamamoto
Professor, Kyoto University

The case concerning Whaling in the Antarctic brought up a number of procedural issues
that need to be explored to critically examine Japan’ s judicial strategy. The present
exposé deals with the three most salient issues.

Disappointing the general expectations, the Court remained silent on the admissibility
of Australia’ s claims. Many international lawyers seem frustrated to see Japan skip the
issue without a single word uttered, particularly because Japan would have been able to
raise preliminary objections before the Court’ s judgment in Belgium v. Senegal.
Japan’ s deliberate decision not to do so was of course based on political, legal and above
all strategic considerations. Was it, however, a wise decision based on a correct assessment
of the evolution of the Court’ s jurisprudence and general international law? Is it possible
to distinguish Whaling in the Antarctic from Belgium v. Senegal? What about the claims
recently raised by the Marshall Islands?

New Zealand’ s intervention, a rare example of the one based on Article 63 of the
Statute, raised several unprecedented questions, of which the most important in terms of
the general application of Article 63 is the scope of arguments that the intervener is
authorized to bring forward before the Court. Are Article 63 interveners allowed, as did
New Zealand in Whaling in the Antarctic, to develop arguments relating to the application
of the treaty in question in addition to those concerning its construction? Does the

Court’ s silence despite Japan’ s repeated criticism in this respect mean its approval of



New Zealand” s “right” to develop arguments relating to the application of the treaty?
How did the Court (not) take into account New Zealand’ s arguments concerning the
application of the treaty?

The profoundly scientific character of the dispute led the disputing parties to nominate
experts. The Court’ s judgment makes it clear that it is a delicate and difficult question
for any party: opinions delivered by the two experts nominated by Australia were widely
used by the Court to reject Australia’ s arguments, while the statement submitted by the
expert nominated by Japan was helpful for the Court to find Japan’ s violation of the
International Convention for the Regulation of Whaling. Should parties avoid nominating
experts, whose independence may backfire? Some authors argue that the Court, rather

than the disputing parties, should nominate experts. Is it a good and/or feasible idea?
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Germany and the Crime of Aggression
Claus Kref3
Professor, University of Cologne
I. Introduction
Il. History
1. The Experience of Versailles - The Failed Attempt to Try Emperor Wilhelm 11
2. The Experience of Nuremberg — The Main Judgment and the Subsequent Judgments
3. The Prevailing Scepticism in German Politics



I1l.  The German Position during the Negotiations on the Crime of Aggression
1. The Rome Conference
2. The Princeton Process
3. The Kampala Review Conference

IV.  The German View on the Kampala Compromise

V. Outlook: Some Preliminary Thoughts on the Domestic Implementation
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FAREPUC KT HIEATEHE L WTO HhiE EOE S BHBLEE & DR T L ADRBETH B3, K
R TIE, SFVHEDRER B ODR D EBEFF OO L2,

%R TN —IEE~DT 7B RO BB LR R —
A 258 GRETR PR UE#E)

EBEOEB R L CEBEZIZB O T, IR A LI M O ffser e & B EAIC IR
BT HEFZOHEF L LTHDbI, @M oh T&lz (BFOHERIEH#ERE), thh, F#EEL A
HEO—2L LTHBRL LS & T25RA07hT, HRAEES 14 RITREIND =/01ED
LBV, E#EE RO (5264 B35 RO L, T5EXbh) DHEFLSO S
WOWTIZAMEL UTHEL L TW D EFEIm DT 72iist b & 5 — 05, i % R 6 % HEFI] (right to
seek asylum) (2 2OW Tk, FEEHMICEZOHREEL HEZ I DEAEOBURNAEIZ L > THIHH
SNTETREERD D, BARMIZIE, EERGFE OO AN OIR, T H 3 O [BIELHIR % i
D ETHZEHOMK, BEFEEICK L CREFROEAZLDEFEDORY T, 2ETHD,
25 L7RPLE, MERAICITAEL LT & SNAANMEE L TCOIENHEEL . TOEMICB W TEE
IR T 2 DERLZENTE, ZTOEWT, HFMORERE (violation) &5 L v #ik
(attrition) &5 RENEIGTe L 5 ICBbih b,

AEITIBNTIE, 25 LICE#EZ KD DHER~OFEE R IEE & R 2 K HBURE | £ DR
x2S DHEMOIERER A ST 2, MPFHRBOREZREA L TV A —A M Z U T &2IIT
b, JEH#EA~DT 7B AR T HERIEZEZ TE IRy, 7T A2 EORINGEE, %
FEED D OIEHERGE 2 H LT 7 2kE e BTz, BARIZ DWW T b IE#EE R 2 HEFITTE D
FEWESE L 72 2 BER OB TR DWW TR 5, FFEECROER (TLa22 M
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GEH] X 2R E=ZE] 7328 OBBRKICES < AEEHIIRL, M3 T X (excision) |
DFTER EORFFEGFNCHES  HFEHIRZ2 &) ICHES < 2B OB L 50N T 5 7203T,
HEEh GRS OBEFTIZONTHE ED X I R BWIZR> TW DO ERFTT 2,

— RN, A RO DHEFNCKT T 2K (EH#E~DT 7 & AT D0EE) 1L, Z OHEF
O RITHE D NEAEFORNEEREH OPROBANCBOREA SN D, Fio, FHERFHEN
BN 25610, TOFEEBOAIBICHIEL L D LT 28800 bBIRMER S NS, 2
I LIEGEAIC, BIEREME MRAICERSNIERISE YT 2H) X, ENECE- =T
Bl Lo CRE SN D LIANCEERSEN ORI Z2H 350 CTh 1 | HIREEEZFoMIck T
B, HDEIVIL, EERFEOLES T HLNAEAICBNTH, —EOEBIE EOHAL & e
IR ERFEE N2 R&E LT DMl H DL (B, 9 LEEmOENERE 6 nic L
DO, WHE~DOT 7 v AOEEEE EOAME ST 2T 5,

BRI EBR 2 E DT B D H N BAE %) B 3R I81T) Bl 37 S o
—HTHRLR DS IO E % iz —
ERFE (BRI B % )

U4 — U RRESAIE, 73 T THOHTAORAIZ L F0ICBE L TAT 5 M8
WTHBEREZEV TV D, ZOBBEE, EHRIICE TSN ICRIETHR) . 20 fiidk
RLIREE TR FDRFRCRIETHIR] LI LFHO Tt b TE ik,

AFEBICBT 2 BB AT S - R HFIC LY CO XD RENPKR TRV LIEIET S
DLW NREEEEORBEZ PO, £ 5 LeEEZEHAT~& R4 OoME. ¥,
B LOFEE ZIGICES, Lol B AIL. £b 2L RERTHF - A0
FHVERET AFIESE 20080 ) REEOEMRMLE @ OMEE LTn5, HE T,
FHNEFFNTR SN D FME LO—RARETIEILER & B s [WHO 5 - R
FRNCRIET R ORE S X, — R ED LS RENREZR O, L) Z b Ting,
ILC I A FEOEMLIERICBEIA G CEBRIR U722, 2 9 LTa AR EEOIEARAL - VLRI
BHLNZ o T2 EIFE W,

ZORT, WHAE QBB A LU, BEROERE Lo RGN EITT 2R
. ERSED ZtEIC RSB TH o 72, BlH | P2 | IR — D207 Tk <,
ERFERREA A S ey DIRER) R X 7oA R., SRR AT 2 RO INITE SR E U
R CHEAIE LTRINERS ZLilholc &b, £ LT, 29 LEEEMEZEATT UL, K
JUEBE MR D L o2, TSNS RIET R OMEZ - < CIEREBRE O — o
EEERRTHLOEHET 5 & & BT LB EBEICB W Gl Z O FE
OHENTND 2D b DD BiTbID Z &2 5, &2 T, REEITRKEEA OEHRET
ER0EW IR EING D,

LosL, BorofEhiit, EE2EEE, AYIERMERE EoAR BT S=IREHRL s B
LCRIEE LTCWEDh, EWIHRIBEZRLTH WD, ZOMTHEHSND DX, 2hRFER
L L CERINTE T, Wb DM EEYE (compatibility test) Th b, G & Difjsz
Mg FLYE & DN MERE IR, RFEREOMRRAVEH & S D KED Techt xf Hughes Fff
e (1921) THRASNEZ LI VEMEND X 51272 o728, 19 AP EELFEOFEH L
1 Bluntschli IZX > CEREINZEETH 72, UL, T 9 LI-mEEREL, k=
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PRAEF 2 & YR E IR, NIRRT, =R L X R DR T-EOE X i %
AR & LTV ATHREMED B 5,

2T, AHE I, Techt MR FHUMLIL L Tz 2 LA BHRVERESRICES
WTCHINIPEREEDS B D 1 9 72 R HE LT g, L0 bidhite & & s kg ot
BIZHEB LTRHRET L, M HEEEOER L | BHRMEREICE T 2 RKF-EOE X 5O —iE% Y]
LT D, ZHIC kD BRERECE O T, BEOFBOERFTEOMEE L ToOART-I
ED XA MIENREIEE LTIRZONADICOWVWTRREBELZ LN, KEDHTH S,

HBE B (SRR

TR PRI S Jjus ad bellum DBEAREIBEHE IR D K RERERO R HI—]

A w2 (AR R EER)
JiER AR ER QRBORFHEIR)

1. FEEFERITHTT 2RI FITERT D jus ad bellum O i & 22 RERRGE OFEHE
—T IH=RE o DOFEFEFLE L T—
BRA FnsE CROREBR R B4 AN

2. ZIRE O IATHEARBIGEIC L 2HCHTAORIE—) e 2=ga e LT—

FA B (RREHRFERFEEEZEA)

3. PR OEFHEICE T 5 LRRILRFEOMHE & HEEER & ORIt

—A Z 7 G#EEFLE LT
KR TEAT (RREHKRFEIF)

(R )

AL, BRI D jus ad bellum OF¥REZE FMRFT 25 2 L 28 LU C, jusad
bellum & jus in bello DASRHBEB D —I &2 ST 22 L2 ET D,

WHRE ORI FORH E LT, EHZ 2REER S OWRERIC L o TRIE SRRl 2R ik
FOT T, RAMFOBEE - BAT - B TIRDERBRPHEBRINDI R EHETHZ LN TE
%o Tk, EEOEMZEREARTNCRIT D jus ad bellum L jus in bello D AR E %
WO THRMNTOMEHEERLTWD, REETIE, 77 H=AZ 2 JETEBIOS 7 7I1CE
T DEFEOR I FER 2 & LT FRR R AR E LTV D ZIRIRIREED . BT iy
IZBWNT, W DHREZ R LTV D a2,

EEE AR LRI OEREBREC B CE, Tl KOFEIT L. jus ad bellum 13X II1T
EOREE AT 21ETH Y R IpFOMMTICEA SN S b O L Id—RKIZIFER#HIh Tz
otz WERE, —ERIMEEIE SR jus in bello DA N EETHHD E S, &
T F R OB T 2 HEIZB T 2 NMEDOEIT jusin bello IZ L VR SND LD EE XD
NTE, 20X RiRilud, BIETHRBFZ-> TV DI DEITHZ D,

LML, DX 7% jusadbellum & jusin bello DERIEDIR X FIZHOWTIE, fEKND
MRS I TWS, FlZIX, AEHEITEOSIEMERIEIC H 7z > T, LB - BEED
FEEE U T, R ORERTE T TR RITWFIREICA ST RICERE DO L T fiED
ERFHMI O G & SD Z &2k d, TNz, BEGFHEHOGIERFM (1996 4) A1
Ve 7Ty b7 4 — L (2003 4F) FOEBRHIFITEH ., R FRICRT 2 EROHKE %
EEIZAND DB TR IITHED jus ad bellum EOBEVED T ST D,
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D RIZONT, Greenwood Z1X U & F 255 b, jus ad bellum /I J1#p Grike & fffe L
THA I, MELYHEEOTAERAETILOEEAINTE 7 (ke Ab) . = Ok
ARtz ki, £, BIREBEICBT D jus ad bellum L. T¥FTFFR 2 DHER Z BT 5
A TR TRAITHE DA EN: (legality of the use of force) ZHAT 2 HH]] & EFHES
N5, WIZ, jus ad bellum & jus in bello VT TEEMEH ) OBYRIZN S, RITHFRFICE
Wb jus ad bellum V., jus in bello & 13572 2 [ OHAEZ B L FH I RITTH 0 L BEfiF
SIND, 20X ik HHUL, IEEOERREISZ 2T, FRICBWTHREIRIND LD
IZ72>TETWVD,

7272 L. EROHFRFHOL < 1E. AFEHEO SUIR Cifein S T & 72, Greenwood Dk
b ZIRIDERR L 2D i OBk A4 i s LT Y | EEDOE G BN AE R8T
OBFEHEICERPITELONTWS, Lol jusad bellum D72)>CThH, BEOEEIZIE. E
IR DO—REPIEME DO FE R BEBIEZIC L o THW S 2 DIxt L ZRBERGE DO T CO/HE O
Al e OFEFNIS U EMMERREICES BT, MEIIHERH D, TDD,
ERROHIE] - UL, REFIREES FEM & LICEEOEMZ SRR T S jus ad
bellum & jus in bello DIEZRAIER] & 5 RAEE ORI T2 D H D 1TV 780,

5T, AkfEE R, ZRBEDFERAIC S T 2R B FICBVNTHLERE LK TN DHD
TR, FEDNC, ZERBIGEO T TR SN DR IIMFIZEB W TS, jus in bello D
ITHEBR S LD R E TRV, LA L, IBF, IS0 5fHO X 212, jus in bello DiiE
FETHHHAEEENEZY LI WRITIHFRE X TETND, 20 X 5 RIBEOR TG
BWTIX, jus in bello W TIFHR TEX R WBERH 5, = 5 LIz FHRRICHENKEH 2 &IE
T7=0IZ. jus in bello 7217 T72 <, Greenwood D3R D & 9 72, jus ad bellum DAfi5ERI

R 7B B Sh b,

AL, FFEROMBEERICIL T, SREESME OS2 LG LR s, )
K OBER « FAT « KT OK BRIV T ZIRIRGENS B F 3T D HERIREHR O 720
WD e HHEE BT LT B0, ZOBEMEREZHLMNMNICT 5,

HFtE C ONRIVASE)
(70— HT 75 RAEE B BT RO |

A AT e E (RS PER)
JE R il K (BB EER)

L. AMEAATEAT 215 & F A~ LS
AAS gt GRAEKREBI )
2. KENZB T 2 EEERET R ik
s E (REHERFEER)
3. TRIEATH) OEBRECHETE & Rk
W% 8 Gl R A Al
4. WHNRIEAT %\ 28 D IEIERTE O SRR
FERF RS (EER A ROOMEEER)
(4R )
ANOEGEZ BTGB NTEIIC R, NEXMERTEZRET O NET/HNRETD L, &
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DETOD 2 HDIENREE Z KD 5 20038 & 725, RSV ASEGRSIE, KEOSEAR
AT 205 (ATS) ICB8T 5 A ~ULdiffilik (2013 ) #FEM & Laens, Fa—rr -0
T 7 AOBLEN D, EE A TR ET A% O < D EEER OEBEE EOREE 2 A/
W22 2 HME LTS,

ATS i, TEBESEZR W LEREOSITER L TR SN ARETS) (B LT, EREHA
N THEANCE 2 REFFD OT-DOEEEL O EBET S, ATSIE, 198047 1+ T LT
o HEHAE - BRI HIRIC X o T, SME TR U [EBRERE X O AN EIT 4 (2B 2 ZhE AR
DEEREFHROBI L SN TLER, KREICR T 5 —EOEBRAERREZEE L TE, bo
&b, R R AL, 2004 4 Y — T HAHRIC BV T ATS 23x5 & T 2 EBRIEEN ONA &,
201343 A~V HRIZ BN T ATS OBSMEH 2 [RE L TH Y, 5% O ER 5,
AT, ETEBEOBEND, HElOBmARE 275 2T, ATS IZEIKEHD
BREMEATAE ORI N DX - HFHIZ DWW THRFTT 2,

WICEBEFIEOBLE D BIE, FAAROESE 282 7= RFEAT A O T, BRI EEE & O
HEPLER R E 72 D, AARIZEBWTIE, NETAICET 2 EREHE X RFHFDE 3 50 2
PRI k-, ¥k NEo#MAICET2@ANE) (CIF, HEARED &vw)) 17 L£LLTFIC
LoTREENSD,

KREICBOWTH, MEEOREFTEIZONTIE, [\ U < EFEEHIEEE & OVERWEINAT 2355 ©
%né%,%ﬁﬁﬁﬁﬁ%hwfﬁﬁ%_owfi F & U CEHE OIS E F 0 A & o R
E LTSN TN D, BEICOWTIE, T, SKRENEHE OIS E F L T 715 o B a)
BRLN, %ﬂ%@%ﬁw%%%ﬁﬁfwé LD, FRIZZDSIZHOWT ATS ITB§ 5 %
A VEAR LS SR N HEREIT D,

WNE S (EU) (I2BWTIE, 7Y 2 v THES, RETEOEESHEECSOWTH
AEHEPOEHZ - THEY, F& U THREOETME NETAMAZFERKE LT3,
U 121F, ATS ICHY 5 3E% b oREIR RV, Lo L, SALHELE LES o
LT, ¥osE GERR EENZ) TOEE (Frdes b~OE#ESNXIFE4t
HZ N LTIES) 2 U CHMTRIETA DN RAE LIZEAIE, BINCAILZELS #H) &l
kLT QAR CHREREG KA e s, BERHEEREEIN GRS RE, 77
VAIRE), TOXI7, BRICL > TUIBHRNBEE Z bR D 2 & D H D RIETAFFAIC
WT, EU MAREEHFTN &0 X5 ICEBERFFRIEOHERIZHEA L TWDHINBELETHZ k
%, BAREIZE S THRBIZEDR O L Bbils,

fth7, SMETIAE LI REITADMENBEICOWTIE, AATIE, @RI 17 KT,
5$F%®%$%%’i5@ﬁﬁ%?%@,EU@n—vHﬁm%ﬁ%@ﬁﬁéﬁmfma
LarL, BANE 22 4 1+ 2 I, ZHIUTMA CTRIETEDORNL L O Iico &, REET
%65K&@m%%ﬁ%%ﬁbf%éo%@@ﬁﬁ,Hﬁ%ﬁﬁﬁbﬁwx%ﬁ%@ﬁﬁ%%
P, HEREOREL OHiEZ AARE EOZICIRET 2 Z &b b, 20K ) RikiEhk
O RIENE R &2 HET D3 0EEE, BETIE O HTHY, EU orn—~ 1T HAILEEL T
B, %%@%l&@F%y@;o CENERD TSI H D BIETH, JETIEpFIsNT
ICAZEBHBIZOWTRYE LTWVD), ZITIE, 40X ) RERICBIT A RETS
DIERPEDPER 23 ED L 5 ITHrE L, @HIE 22 54 1 - 2 JHIZ X HIEEHE O BN
BHANED LS E &@ﬁ%%OﬁngT WREME R A E 2 N O RRT 5,
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